
Click to edit Master title style
• Click to edit Master text styles

– Second level
• Third level

– Fourth level
» Fifth level

Pesticides & Endangered 
Species Protection

craig.romary
Sticky Note
Speaker notes are included as 'comments' for these slides.
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NDA Pesticide Program
• Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA)

– EPA delegates this to NDA, through the Nebraska 
Pesticide Act, which is the agency’s authority to regulate 
pesticides.

• Pesticide Product Registration
• Conduct various compliance inspections
• Respond to complaints involving pesticides
• Pesticide applicator certification

– Work closely with University of Nebraska Extension 
& Pesticide Safety Education Program

• “The Label is the Law”

Presenter Notes
Presentation Notes
The Federal act, FIFRA, gives EPA the authority to regulate pesticides.  EPA, in turn, has ability to delegate this authority to states if they have their own state statutes and ability to carry it out.
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ESA and FIFRA
• Federal Agencies must “…insure that any action authorized, funded, 

or carried out by such agency ( an “agency action”) is not likely to 
jeopardize the continued existence of any endangered species or 
threatened species or result in the destruction or adverse 
modification of habitat…”

• Pesticide registration is considered an agency action under ESA
• EPA determines No Affect or May Affect
• May affect = Consultation w/ the Services

– Not likely to adversely affect
– Likely to adversely affect
– Biological Opinion (BiOp)

• Differences between EPA-FIFRA and FWS-ESA risk assessments
• Magnitude of the Agency (FIFRA) Actions

Presenter Notes
Presentation Notes
Last bullet: Pesticides are initially registered, then undergo registration review every 15 years~14,000 registered products in Nebraska with about 1000 Active IngredientsUse of a product: crop production, mosquito control, rights of way, rangeland, etc.Variable rate and timing of application depending on crop and site conditions.~1700 listed species nationwide
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Presenter Notes
Presentation Notes
Slides in this talk borrowed with permission from FESTF (FIFRA Endangered Species Task Force and Rodenticide Task Force, both pesticide industry funded groups, as well as CAST (Council for Agriculture Science and Technology, and industry/academic group)~ 1,700 Federally listed T&E species nationwideNebraska has 16
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Presenter Notes
Presentation Notes
1980s – cluster of crop groups used in risk assessmentsLate 90s and early 00s – another round of methodologies and working with the Services to iron out processes.NLAA and LAA determinations are now made by EPA, at least preliminarily.Many, many lawsuits filed suing EPA over not complying with the ESA. BEs are usually done during registration review on a compound by compound or similar group of compounds basis
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2022 Workplan for the Endangered 
Species Protection Program (ESPP)

– “early mitigation” on the label
– Reduce spray drift and pesticides in runoff or 

adsorbed to eroded sediment
– Mitigation measures will be specified on the 

product label and in an ESPP bulletin, 
depending on pesticide properties and toxicity 
to T/E species.

– Various strategies for pesticide groups: 
herbicides, rodenticides, fungicides, and 
insecticides

– Vulnerable Species Pilot

Presenter Notes
Presentation Notes
As part of the settlement agreement, Early mitigation will be on most products’ label in an attempt to head off future litigation.Expand on what “bulletins” mean here.  PULA = Pesticide Use Limitation AreaHerbicide Strategy is focused just on herbicides used on crops/cropland.
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Habitat & Species Categories

• A terrestrial habitat is dry or upland areas that do not 
have standing water. Examples include grasslands, 
shrublands and forests. Areas where crops occur are not 
included. 

• A wetland is a shallow waterbody that may include 
permanently or intermittently flooded areas. Examples 
include wet meadows, marshes, swamps, and riparian 
areas. For the proposed Strategy, EPA is not referring to 
a wetland as defined under the Clean Water Act.

• An aquatic habitat is an area with permeant standing or 
flowing water. Examples include lakes, reservoirs, rivers, 
streams, ponds, and estuaries.
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Proposed Herbicide Strategy

Presenter Notes
Presentation Notes
Upper left, PULA 1, is assumed to be for the blowout penstemon in NebraskaLower right, PULA 4, is the western prairie fringed orchid, for the most part, in NebraskaThe areas shown are taken from the species ranges, though we know there are areas within these areas that do not have the species habitat.  Many comments were submitted to EPA to emphasize this fact and I believe the actual area impacted will be reduced eventually.  What that will look like is unknown.Most everything outside of these PULAs would likely have general label restrictions (as proposed in these rules) to be protective of other listed species that rely on terrestrial or wetland plants/habitats.



Click to edit Master title style
• Click to edit Master text styles

– Second level
• Third level

– Fourth level
» Fifth level

Risk Mitigation Measures (Label Restrictions)
• For reducing impacts from spray drift
• For reducing impacts from pesticides in field runoff/eroded 

sediment
– Choose from a “pick list” of conservation measures or best 

management practices (BMPs)
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Proposed Points Needed for Runoff Mitigation 
Measures (General Label)

Presenter Notes
Presentation Notes
Just wanting to highlight the “points” needed for runoff management measures on the general label compared to the next 2 tables, which are for species PULAsPULA = Pesticide Use Limitation Area UDL = use data layer VGF = vegetables and ground fruit NA = not applicable because herbicide is not registered for uses within this UDL. General = no PULA needed, mitigations only needed on general label 



Click to edit Master title style
• Click to edit Master text styles

– Second level
• Third level

– Fourth level
» Fifth level

Proposed Points Needed for Runoff Mitigation 
Measures (PULA 1, terrestrial dicots) 

Presenter Notes
Presentation Notes
Note the increase in pointsPULA = Pesticide Use Limitation Area UDL = use data layer VGF = vegetables and ground fruit NA = not applicable because herbicide is not registered for uses within this UDL. General = no PULA needed, mitigations only needed on general label 
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Proposed Points Needed for Runoff Mitigation 
Measures (PULA 4, terrestrial monocots)

Presenter Notes
Presentation Notes
Note that several of these have fewer restrictions b/c of the lesser risk posed to monocotsPULA = Pesticide Use Limitation Area UDL = use data layer VGF = vegetables and ground fruit NA = not applicable because herbicide is not registered for uses within this UDL. General = no PULA needed, mitigations only needed on general label 
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Presenter Notes
Presentation Notes
Just wanting to show examples of what might be on the label and/or a bulletin…
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Vulnerable Species Pilot Project

Presenter Notes
Presentation Notes
I had not planned to get into this too much because EPA has indicated the potential for them to relook at species ranges and other issues brought up during the comment period...But as written, USFWS permission would be needed for certain pesticide applications within certain areas shown here.
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Product label language
• ENDANGERED AND THREATENED SPECIES 

PROTECTION REQUIREMENTS: Before using this product, 
you must obtain any applicable Endangered Species 
Protection Bulletins (‘Bulletins’) within six months prior to or 
on the day of application. To obtain Bulletins, go to Bulletins 
Live! Two (BLT) at https://www.epa.gov/pesticides/bulletins. 
When using this product, you must follow all directions and 
restrictions contained in any applicable Bulletin(s) for the 
area where you are applying the product, including any 
restrictions on application timing if applicable. It is a violation 
of Federal law to use this product in a manner inconsistent 
with its labeling, including this labeling instruction to follow all 
directions and restrictions contained in any applicable 
Bulletin(s). For general questions or technical help, call 1-
844-447-3813, or email ESPP@epa.gov.”

Presenter Notes
Presentation Notes
Moving into Bulletins and how to obtain them…

https://www.epa.gov/pesticides/bulletins
mailto:ESPP@epa.gov
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Which Products will be affected?
• “To help meet its ESA obligations in registration review, EPA 

expects that including Bulletins language is necessary for 
most outdoor use pesticide labels.” 

• This label language (previous slide) is already appearing on 
products that may or may not have restrictions.
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Bulletins Live! Two
• Endangered Species Protection Bulletins | US EPA

(https://www.epa.gov/endangered-species/endangered-
species-protection-bulletins)

https://www.epa.gov/endangered-species/endangered-species-protection-bulletins
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Existing restrictions near Lincoln
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In conclusion
• Major changes are coming, and they are moving fast in this 

area of pesticide regulation.
• EPA is reviewing the comments received for the both the 

Herbicide Strategy and Vulnerable Species Pilot dockets and 
appears to be considering changes based on those 
comments.

• There are still many questions on how this will look if/when it’s 
finalized.

• Partnerships will be needed among many stakeholders to 
develop and implement this effort.  Outreach and individual 
technical assistance will be critical to help farmers and other 
applicators comply with the label directions.
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Resources
• Nebraska’s Rare Species
• Protecting Endangered Species from Pesticides

– 2022 Workplan, new Strategies, recent Updates, and Bulletins Live!Two
• CAST Webinars
• FIFRA and the Endangered Species Act: Finding a Balance Between 

Agricultural Efficiency, Environmental Sustainability and Regulatory Stability
• A Legal Discussion of the FIFRA/ESA Consultation Process Over Time 
• Improving the Science Behind the Process: Implementing Better Data and 

Tools to Streamline the FIFRA/ESA Process
• (1/30/24) Developing and Adopting Economically Effective Mitigation 

Strategies: Critical to the Survival of Agriculture and Endangered Species 
• (2/20/24) FIFRA, ESA and Pesticide Consultation: Understanding and 

Addressing the Complexities
• (3/12/24) Role of States in the Implementation and Regulation of FIFRA.
• CAST Issue Papers and slides (same as above)
• FIFRA-ESA Workplan & strategies timeline (slides 27, 28 below)
• EPA Pesticide Update email list

http://outdoornebraska.gov/endangeredspecies/
https://www.epa.gov/endangered-species/implementing-epas-workplan-protect-endangered-and-threatened-species-pesticides
https://www.cast-science.org/cast-launches-webinar-series-on-fifra-and-esa-register-now-for-the-first-session/
https://www.cast-science.org/?search=advanced&name=fifra&ofpublication_categories=
https://www.epa.gov/pesticides/pesticide-news-stories
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Thank You!
Craig Romary

Environmental Programs Specialist
craig.romary@nebraska.gov
402.471.6883

Presenter Notes
Presentation Notes
Contact me if you’d like a copy of these slides.

mailto:craig.romary@nebraska.gov
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Presenter Notes
Presentation Notes
Slides 24-33 are ‘extra’ but are included here for more background and explanation.
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Environmental Protection Agency established December 2, 1970After a series of DDT use cancellations 
beginning in 1958, all remaining uses 

were cancelled on June 14, 1972
Endangered Species Act enacted on December 28, 1973

Tennessee Valley Authority v. Hill 
decision, establishing ESA primacy, 

June 15, 1978

First known EPA consultation request, on all uses of toxaphene October 17, 1977

US FWS final opinion on toxaphene July 11, 1978

Events that Shifted 
FIFRA/ESA Policy Milestones in the FIFRA/ESA Timeline: 1972 to 1992

Only 7 years after EPA was established and 4 years after the enactment of ESA, OPP made their first consultation 
request, before the TVA decision mandated consultation as we know it today. FWS issued a responsive Biological  
Opinion 9 months later.

The cancellation proceedings associated with DDT ushered in a focus on pesticide environmental and wildlife impacts 
and how to predict and evaluate them 

Services/EPA MOU on Consultation, 
1980

Hundreds of pesticide BiOps issued or reissued 1977 through 1989

For the 10-to-12-year period when consultation was being attempted, outcome was still considered too slow, 
differential to new products versus old, and difficult or impossible to implement. Approaches to listed species risk 
assessment (and listed species per MOU) were solidified but consultation approaches changed, and several 
consultations were reinitiated, but the backlog grew, and the program faltered with enough concern that Congress 
stepped in to enact Section 1010 of the ESA amendments of 1988. The overriding themes of Section 1010 are the need 
to educate agricultural producers on and include them in the development of ESA use restrictions on pesticides, and to 
minimize the restrictions’ impacts on producers.

Consultation changed from a.i. basis to 
“cluster” (crop groups), 1982

1988-
89

“Cluster” approach re-initiated
Endangered Species Protection 

Program Implementation 
proposed (twice, 1988 and 

1989)
Section 1010, ESA amendments

OPP Section 1010 Report to Congress,  May 1991

OPP Standard Evaluation Procedure, 
Ecological Risk Assessment, 1986

OPP reported on their efforts planned to identify reasonable and prudent means to implement an endangered species 
protection program as it relates to pesticide regulatory activities. The goal was implementation of the outcome of 
consultation, because implementation is what ground the process to a halt in the 80’s.

Framework for Ecological Risk 
Assessment, 1992 (EPA Agency Wide )

CEQ Report, EPA Implementation 
of ESA 1986
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Implementation of “New Paradigm” Memo  August 25, 1993
Linda Fisher “New Paradigm” Memo 

October 29, 1992

1994 Wyoming Toad Protection Program  ~July 1994
National Academy of Sciences, 

Science and the Endangered Species 
Act, 1995 EPA OPP “ECOFRAM” Established 1996

ECOFRAM was formed to bring consensus to aquatic and ecological risk assessment approaches and use of refined 
risk methodologies in the concept and implementation of the “New Paradigm.”

Guidelines for Ecological Risk 
Assessment April 1998

ECOFRAM Aquatic and Terrestrial Draft Reports May 1999

Advance Notice of Public Rulemaking: 
Endangered Species and Pesticide 

Regulation, January 24, 2003 

Endangered Species Protection 
Program Implementation, and EPA 

Process for Assessing Potential Risks 
to Listed Species, December 2, 2002

First evidence of implementation of field program as a result of FIFRA/ESA consultation finding jeopardy for 43 
active ingredients.

(EPA Agency Wide, based on 1992 Framework )

Meant to be the guide for pesticide ecological risk assessment, and despite hours of expert input and discussion, no 
final reports were issued. EPA retains them on their webpages for reference but not guidance. 

PRN 2000-2 The FIFRA Endangered Species Task Force April 17, 2000

FWS/NMFS Distinct Population 
Segment Policy, February 7, 1996

Extensive and repeated “Failure to Consult” litigations against EPA (Salmon, forestry uses, California Red-legged frog, 
atrazine-Chesapeake Bay, Barton Spring Salamander 2000 to 2004

Proposed Joint Counterpart 
Endangered Species Act Section 7 

Consultation Regulations, 
January 30, 2004 

Overview of the Ecological Risk Assessment Process in the Office of Pesticide Programs, January 23, 2004 (and Williams-
Hogarth letter reviewing it, January 26, 2004) and Draft Alternative Consultation Agreement, January 2004 (and
Williams-Hogarth letter reviewing it, January 26, 2004)

Final Alternative Consultation Agreement, August 25, 2004

Final Joint Counterpart 
Endangered Species Act Section 7 

Consultation Regulations, 
August 5, 2004 

Endangered Species Protection Program 
Field Implementation, November 5, 

2005

Milestones in the FIFRA/ESA Timeline: 1992 to 2005

Fourth attempt to implement FIFRA/ESA program

Step-Wise Approach to Assessing Potential Effects of Pesticides on Listed Species and Critical Habitat, March 3, 2005

REGROUP!!! 
 Do things faster: The New Paradigm (1992)
 Show progress: Wyoming Toad Protection Program 

(1994)
 Formalize method: Joint Counterpart Regulations 

(2004)
 Develop method: Overview Document (2004)

Counterpart regulations signed and ESPP reinstalled 
(2005)

Events that Shifted 
FIFRA/ESA Policy
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Counterpart regulations vacated 
August 24, 2006

First responsive NMFS BiOp on OP’s August 16, 2008

Multiple lawsuits on Registration 
Review and then on new A.I.

2006 to 2012

Bulletins Live Implemented February 2, 2009

Carbamate NMFS BiOps April 18, 2009

Litigation proliferated from 2006 to 2012 and beyond. It was hoped that the “pure science and fact” analysis from NAS 
would address the controversies and provide a scientific platform for moving forward in species assessment and 
regulation

The Overview Document and Alternative Consultation Agreement were  on the verge of implementation but then 
basically abandoned when a court case partially overturned the Counterpart Regulations based on procedure, not 
content.

Final NAS Panel Report Published, 
March 15, 2013

“Enhancing Stakeholder Input” workshops initiated  March 19, 2013

EPA held public workshops to attempt to bring understanding to the revised process of FIFRA/ESA methods, but these 
were distributional of information, not collective of information. Workshops ended with 5th in the series, and a revised 
method was then proposed.

Revised Interim Method,  May 15, 2019

Repeatedly, stakeholder comments pointed out a need for better science, more transparency and early stakeholder input.

First IWG Report to Congress, 
December 20, 2019

Multiple NMFS BiOps June 18, 2010

NAS Panel Requested March 11, 2011

EPA Interim Approaches initiated  November 15, 2013

“Enhancing Stakeholder Input” workshops initiated  June 29, 2016

Revisions sought earlier response, mitigation and implementation 

Events that Shifted FIFRA/ESA Policy

Enhanced Stakeholder Input, 
May 15, 2013

May 15, 2019
Revised Interim Method

Balancing Wildlife Protection and 
Pesticides, April 2022

Vulnerable Species Pilot,
June 21, 2023

A series of actions which introduce adjusted FIFRA/ESA methods; a plan for blanket “early mitigations” and product-
specific early mitigations, and species based general mitigations for species in the EPA vulnerability pilot

Updated Interim Method, 
November 16, 2022

Herbicide Strategy,
July 24, 2023

Milestones in the FIFRA/ESA Timeline: 2006 to 2023

Counterpart regulations litigated and vacated (2006)

Salmon BiOps finalized (and litigated) (2006+)

Attempt to solve controversy by science – NAS Report 
(2013)

Enhanced stakeholder input (2013), Interim Method 
(2013), Bulletins Live 2 (2014), Revised Interim Method 
(2019) – and here we are today, Updated Interim 
Method (2022)



Click to edit Master title style
• Click to edit Master text styles

– Second level
• Third level

– Fourth level
» Fifth level

Proposed Drift Mitigation Measures (2,4-D)

Presenter Notes
Presentation Notes
2,4-D - This is just one example provided by EPA that I selected.just highlighting the fact that a person may see things like this in the future and would be required to follow the label.  I mainly wanted to highlight the proposed distances in the right side for ground applications, and compare them to those in the next table, which is for areas adjacent to T/E species which would be on the bulletin for specific areas.
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Proposed Drift Mitigation Measures (2,4-D)

Presenter Notes
Presentation Notes
Just wanting to note the differences in buffer widths required for this product near listed terrestrial plant species habitatAlso note that PULA 4 (wetland monocots) is not shown here because 2,4-D is less toxic to monocots, and the restrictions on the general label will be protective enough for wetland monocots…
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Proposed Drift Mitigation Measures 
(metolachlor)
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Proposed Drift Mitigation Measures 
(metolachlor)
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LAUNCH

TACKLE

STRUGGLE

STALL

REGROUP

MAKE IT 
WORK

The Mood of the Courts, Agencies and Industry . . .

Over the long history of 
FIFRA/ESA consultation, 

the stall point has always 
been the same: 

implementation. And that 
is where we are now. We 

are now faced with finding 
a way out of the loop or 

regrouping to a new policy 
approach repeating the 

cycle
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